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BEFORE BRIDGES, P.J., MYERS AND CHANDLER, JJ.

BRIDGES, P.J., FOR THE COURT:
1. On May 12, 2004 a jury convicted Dameon Gill of “willfully, unlawfully, knowingly, and
fdonioudy” sdlingaquantity of cocaine inMadison County. The circuit court sentenced Gill to a sentence

of thirty years with ten years suspended. Gill appeals asingle issue, that the court erred in failing to adlow



ether of hisproposed jury indructions for an afirmetive defense of entrapment.  Finding no error, we
afirm.

FACTS
92. On May 18, 1999 Dameon Gill sold five rocks of crack cocaine to an undercover agent for the
Missssppi Bureau of Narcotics, Sidney Coleman. A confidentia informant took agent Coleman looking
for a Cadillac from which cocaine was reportedly being sold in the Camden area. According to the
tesimony of agent Coleman, he and the informant pulled up to a driveway where someone asked them
what they wanted. The informant responded that he wanted one hundred dollars worth of cocaine or a
“bill.” The manwent into the house and got Gill to come out. The informant told Gill that agent Coleman
wanted to purchase a hundred dollars worth of cocaine. Gill responded that he thought he wanted to
purchase an eighth of an ounce of crack cocaine or an*8-bal.” Gill and Coleman then agreed to the one
hundred dollar purchase of cocaine. Agent Leigh Wells further testified how the agents recorded the buy
from the informant’ s body microphone and avideo cameralocated inthe armrest of the car used by agent
Coleman for the buy.
13 The confidentia informant used cocaine with Gill before and Gill has admitted to a bad crack
cocaine addiction. Gill testified that he planned to use the cocaine he sold to agent Coleman for his own
personal drug habit. Gill further testified that he had never discussed sdlling drugsto the informant before.
Gill dso stated that he did not intend to sl the cocaine until the informant offered to and after the offer
decided to sl because he needed the money to pay his bills snce his cocaine habit expended muchof his
funds. According to Gill thiswas hisfirgt timeto sal cocaine or other drugs.

ANALYSIS



14. The sole issue revolves around whether or not Gill was entitled to ajury ingruction on entrgpment
and if without the ingtructionhe did not receive afair trid. Before the defendant can present an entrgpment
defense he mugt show evidenceto make a primafacie case of the government inducement and his lack of
predisposition to commit the crime. The standard of review is “Whether an issue should be submitted to
the jury is determined by whether there is evidencewhich, if believed by the jury, could result in resolution
of theissuein favor of the party requesting the ingtruction. Conversdly, only wherethe evidenceisso one-
Sded that no reasonable juror could find for the requesting party on the issue at hand may the trid court
deny an indruction on amaterid issue” Wallsv. Sate 672 So.2d 1227,1230 (Miss. 1996)

1. “The presence of inducement and the absence of predisposition must both be shown.” Ealy v.
Sate, 757 So0.2d 1053, 1056 (19) (Miss. Ct. App. 2000). Thusin order for Gill to meke hisprimafacie
case he mugt show both of the necessary dements (1)government inducement and (2) absence of
predisposition.  Testimony of congtant importuning will cresteaprimafaciecase. King v. Sate, 530 So.
2d 1356, 1360 (Miss. 1988) Gill argues that he did not have a predispositionto sl the drugs and would
not have without the request of the confidentid informant. He argues that sufficient evidenceinthe record
could lead arationd jury to agree he was entrapped.

12. Gill relies heavily on King v. State where the court agreed that the defendant deserved an
ingruction on entrgpment since areasonable juror could find for the requesting party. Thefacts of the two
casesaresmilar in that both defendants tedtified that thiswas their only drug sde. Both dsotestified they
had the drugs for their own persona drug habit and only decided to make a sale after asked by the
confidentid informant. The State contends he had the predi sposition because he needed money to support

his drug habit and he needed to profit off the drugsin order to pay hishills.



113. The State pointsto the Walls case where the court found that the defendant did not reachthe prima
fadie requirement in order to get an instruction on the entrapment defense since the government did not
coerce or force hm to commit the crime. “This Court has hed that an entrgpment ingtruction is not
necessary where a defendant was merdly ‘asked to sdl the substance and he was caught.”” Walls, 672
S0.2d at 1231 (diting Ervin v. Sate 431 So.2d 130,134 (Miss. 1983)).

14. An agent or informant can induce someone to make apurchase. King serves as an example of
wherethe court ruledthat a reasonable juror could find that the informant entrapped the defendant justifying
an entrgoment indruction.  The important difference between the two cases revolves around the
importuning of the informant. 1n King, the defendant testified thet the informant had been bugging him for
months to sal her marijuana. Hefurther testified that he never sold drugsprior to thisinstance and only sold
because the informant had perastently demanded him to do so. King, 530 So.2d at 1352, 1359.
Smilarly, in McCollum v. State 757 So.2d 982, 988 (11 9) (Miss. 2000) the defendant testified that the
agent following the defendant around to the store repeatedly asking him to sell him drugs. He further
testified he only agreed to sdll after he kept asking him.  Another example had the informant ask the
defendant “15 or 20 times’ to make a purchase from him since he owed the source money. Avery v.
State, 548 So.2d 385, 387 (Miss. 1989).

5. Gill testified that the he had used drugs with the informant before but had never sold to mnor had
he discussed sling drugs to the informant before. Further, Gill did not sate that the informant repeatedly
asked imto «l. Ingtead he tedtified that the informant asked and he knew he needed to pay hills so
agreed to sl the cocaine. Histestimony lacked evidence that the informant harassed him into sdllinghim

drugs but he did say, “he knew | wanted to sl it; but, he knew | wasauser; he knew | knew whereto get



it from and you know.” The testimony shows that Gill merely came out and negotiated a sde of cocaine
after the informant asked for someone to .

T6. Gl fallsto give sufficent evidence that the government importuned himto sdl the cocaine. Instead
the facts support an “asked and caught” determination. Whether or not the defendant planned to use the
drugs for personal use prior to the offer is irrdevant. By asking Gill to sdll, the informant merely crested
the opportunity for Gill to meketheillegd sdle. Here the defendant falled to make his prima fade case
snce he never showed the importuning necessary for the government to force or coerce him to make the
sdeingead of hisown predispostion. Thus, the drcuit court correctly ruled againg the jury ingtructions
involving entrapment.

17. THE JUDGMENT OF THE CIRCUIT COURT OF MADISON COUNTY OF
CONVICTION OF SALE OF COCAINE AND SENTENCE OF THIRTY YEARSIN THE
CUSTODYOFTHEMISSISSIPPI DEPARTMENT OFCORRECTIONSWITH TEN YEARS
SUSPENDED , WITH FIVE YEARS UNDER SUPERVISED PROBATION OF THE
MISSISSIPPI DEPARTMENT OF CORRECTIONS AND A FINE OF $5,000.00 IS
AFFIRMED. ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.

KING, CJ,, LEE, PJ.,, MYERS, CHANDLER, GRIFFIS,BARNESAND ISHEE,
JJ., CONCUR. IRVING, J., CONCURSIN RESULT ONLY.



